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AT / ORDER

PER PARTHA SARATHI CHAUDHURY, JM:

This appeal preferred by the assessee emanates from the order of the
Ld. CIT(Appeals)-8, Pune dated 15.01.2018 for the assessment year 2011-12

as per the following grounds of appeal on record :

“l1. The learned Deputy Commissioner, Circle-7 Pune as well as learned
Commissioner of Income Tax (Appeals) has erred in law as well as in
facts while levying penalty on provident fund received during the year.
Section 271(1)(c) clearly states that penalty can be levied when there is
concealment of income or inaccurate particulars of income. In the given
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case the assessee had no intention to conceal the income. He was under
bona-fide believe that PF income is tax free.

2. Further when he received the notice u/s.143(2) he immediately
offered to pay tax on the untaxed portion of the PF amount in this very
first instance.

3. The bank interest of Rs.30,435 was also offered for tax in the very
first submission.

4. The amount of penalty should be after reducing the tax withheld by
Max New York Life Insurance of Rs.1,89,732 by the payee of the
provident fund.

5. The assessee reserves the right to add, modify, alter, cancel any of the
aforesaid ground of appeal.”

2. At the time of hearing, the assesse himself appeared to represent his
case.
3. In this case, the assessee is an individual and had filed return of

income on 14.07.2011 declaring total income of Rs.29,53,280/-. The case of
the assessee was selected for scrutiny through CASS and statutory notices
were issued accordingly. During the assessment proceedings, the Assessing
Officer observed that the assessee had received interest of Rs.8,536/- from
his savings bank account and further, interest of Rs.21,899/- on his FD
account. However, the assessee has not shown these amounts in his return of
income and therefore, the Assessing Officer added the sum of Rs.30,435/- to
the total income of the assessee. The Assessing Officer also observed that the
assessee had withdrawn provident fund balance of Rs.8,30,845/- from his
previous employer Max New Year Life Insurance Company on which taxes of
Rs.1,89,732/- had been deducted. The assessee did not show these in his
return of income. The said amount was added back by the Assessing Officer
and also penalty proceedings u/s. 271(1)(c) of the Income Tax Act, 1961
(hereinafter referred to as ‘the Act’) were initiated on both these additions.

Thereafter, penalty of Rs.2,66,135/- was levied vide order dated 27.06.2014.
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4. That in the appeal before the Ld. CIT(Appeals), the assessee had filed
written submissions and had submitted that the penalty levied on interest
income and provident fund which were not shown in the return of income
was bona-fide mistake and with the belief that the same were not taxable
since already taxes were deducted at source. These arguments did not find
favour with the Ld. CIT(Appeals) and as per reasons given at Para 6 of the Ld.
CIT(Appeals)’s order, the order of the Assessing Officer imposing penalty

u/s.271(1)(c) of the Act was upheld.

5. That on perusal of the documents on record and analysing the facts
and circumstances in this case, we find that it is an undisputed fact that on
the provident fund amount of Rs.1,89,732/-, taxes had been deducted at
source. Therefore, there is no prejudice caused to the Revenue. The Ld. DR
could not demonstrate by furnishing materials on record that due to the
action or inaction of the assessee, the Revenue has suffered loss or that there
has been deliberate concealment of income or furnishing of inaccurate

particulars of income.

6. That the Hon’ble Supreme Court in the case of CIT Vs. Reliance
Petroproducts , 322 ITR 158 (SC) has held that there has to be concealment
of income or furnishing of inaccurate particulars of income in order to levy
penalty u/s.271(1) of the Act. In this case, when the taxes have been
deducted at source in respect to the amount not shown in the return of
income which the assessee claims as a bona-fide mistake, firstly, there is no
loss caused to the Revenue and secondly, the Department has not
demonstrated that the assessee has deliberately furnished inaccurate

particulars of income or has concealed his income.
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7. The Hon'ble Karnataka High Court in the case of CIT & Anr. v.
Manjunatha Cotton and Ginning Factory, 359 ITR 565 (Karn.) has opined
that since penalty proceedings are separate proceedings than that with
assessment, the charges must be specific and facts and circumstances
should be demonstrate that there is concealment of income or furnishing of
inaccurate particulars of income. In another case of CIT v. SSA’s Emerald
Meadows [2016] 73 taxmann.com 241, wherein the Hon’ble Karnataka High
Court following its own decision in the case of CIT v. Manjunatha Cotton &
Ginning factory (supra) took a view that imposing of penalty u/s 271(1)(c) of
the Act is bad in law and invalid for the reason that the show cause notice
u/s 274 of the Act does not specify the charge against the assessee as to
whether it is for concealment of particulars of income or furnishing of
inaccurate particulars of income. The charge has to be specific in accordance

with the facts of the case.

8. We also find that Section 273B of the Act provides a shelter to the
assessee that in case reasonable cause is explained by the assessee, penalty
u/s.271(1)(c) of the Act would not be levied. In the instant case of the
assessee where there is no loss caused to the Revenue and the Department
has not shown any deliberate mis-conduct on the part of the assessee, just
simply refusing the submissions of the assessee, penalty u/s.271(1)(c) of the
Act cannot be imposed until and unless, the Revenue proves with evidences
contrary facts and situations. Penalty proceeding is a separate proceedings
from that of the assessment proceedings. In view of above, in our considered
opinion, it is not a fit case for imposing penalty u/s.271(1)(c) of the Act and
therefore, we set aside the order of the Ld. CIT(Appeals) and direct the

Assessing Officer to delete the penalty from the hands of the assessee.


http://taxmann.com/
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9. In the result, appeal of the assessee is allowed.

Order pronounced in Open Court on 1st Day of June, 2021.
Sd/- Sd/-

INTURI RAMA RAO PARTHA SARATHI CHAUDHURY
ACCOUNTANT MEMBER JUDICIAL MEMBER
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